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Preface

The European Commission is determined to turn the coming decade into Europe’s
Digital Decade. Using the slogan ‘A Europe fit for the digital age) the authority in
Brussels is bundling measures designed to expand digital sovereignty and set its own
standards.

The Digital Markets Act (DMA), which came into force on 1.11.2022, is a milestone
for EU legislation in the field of the digital economy and, together with the Digital
Services Act, is one of the core elements of the EU’s Digital Strategy. Adopted in record
time, the DMA aims to counter unfair practices by large online platforms that provide
business users with key access to consumers. Platforms covered by the DMA are subject
to a number of obligations designed to ensure fair and open digital markets.

This Practitioner’s Guide provides a comprehensive user-friendly introduction to a
complex subject. It explores the background and objectives of the DMA and sets out the
extensive prohibitions and requirements that online platforms, identified as ‘gatekeepers’
under the DMA, have to comply with. The rights of business users and end users of
digital platforms are addressed from a hands-on perspective, as are the investigative and
enforcement powers of the European Commission and the role of the Member States’
authorities. Covering a number of EU Member States, the book explains and assesses
the role of national courts, whose importance for the future private enforcement of the
DMA cannot be overestimated.

The editors would like to express their sincere thanks to all the co-authors for their
work.

Brussels, July 2023

Jens Peter Schmidt Fabian Hiibener

© NOMOS Verlagsgesellschaft. Alle Rechte vorbehalten.
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A. Overview

Conduct obligations for gatekeepers are at the heart of the Digital Markets Act. The
conduct obligations are intended to restrict companies classified as gatekeepers in their
scope of action in such a way that they are ultimately prevented from further sealing
off their positions from competition in relation to their core platform services in digital
markets and from behaving unfairly towards other market participants.!

Numerous abuse proceedings initiated by the antitrust authorities against major digi-
tal companies in recent years have been aimed at classifying specific behaviour as abu-
sive and thus implicitly anti-competitive. Regarding the conduct covered by the DM A’
catalogue of obligations, the (usually very time-consuming) classification by the au-
thorities as anti-competitive is to be dropped in the future. Instead, such conduct is
deemed to be anti-competitive for all companies designated as gatekeepers (cf.
Art. 3(3)-(10) DMA) ex ante (on a self-executing basis) - i.e. irrespective of official or
judicial findings (— Ch. 3 mn. 10).

This approach is central to the DMA: after all, whereas ‘conventional’ competition
law usually required years of proceedings and litigation? before anti-competitive be-
haviour could be stopped, gatekeepers can now no longer adopt a wait-and-see ap-
proach, but must comply with the DMA’ prohibitions and requirements right away.?
This means that there is no need for any specific assessment of the actual or likely
effects of a particular form of conduct on competition.*

This approach also explains why the European Commission did not base the DMA
on Art. 103 TFEU, but instead on Art. 114 TFEU (— Ch. 2 mn. 14). After all, it is not
primarily concerned with punishing an infringement of Art. 101 et seqq. TFEU (ex post)
- although this can admittedly be disputed® - but instead with ensuring the functioning
of the internal market ex ante through the catalogue of conduct obligations. In this re-
spect, the DMA is not to be understood as just another instrument of competition law,
but instead as ‘genuine regulatory law’.®

The conduct obligations can essentially be divided into dos and don’ts. These are
not general requirements applicable to a wide range of circumstances, but instead largely
specific requirements for the conduct of gatekeepers in relation to a core platform
service (CPS) they provide.” Some object to this strongly normative approach of

! Rec. 7 DMA; regarding the economic background, see rec. 2 DMA; cf. also Herbers RDi 2022, 252.

20ne example of this is the Google Shopping case, which was initiated back in 2009 and ended
(pending the outcome of an appeal) with the judgment of the EGC of 10.11.2021; cf. EGC 10.11.2021 -
case T-612/17, ECLL:EU:T:2021:763 = NZKart 2021, 684 — Google Shopping.

3 Podszun EuCML 2022, 1 (1); Kumkar RDi 2022, 347 (348).

4 Achleitner NZKart 2022, 359 (360).

5 For a critical view on the choice of legal basis Basedow ZEuP 2021, 217 (221); Polley/Konrad WuW
2021, 198 (199); Haus/Weusthof WuW 2021, 318 (318 et seq.); Zimmer/Gohsl ZWeR 2021, 29 (33).

6 Kumkar RDi 2022, 347 (349); Schweitzer ZEuP 2021, 503.

7 Herbers RDi 2022, 252 (254).

42 Lucas Gasser/Jochen Hegener
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A. Overview

the DMA, pointing out that it also declares conduct that is not anti-competitive or
anti-competitive per se to be inadmissible across the board and without considering the
individual case.®

In the event of non-compliance with the conduct obligations, the European Commis-
sion may - in the context of issuing a non-compliance decision pursuant to Art.29
DMA - impose fines pursuant to Art. 30 DMA or periodic penalty payments pursuant
to Art. 31 DMA (— Ch. 10 mn. 2 et seqq.).

The central conduct obligations for gatekeepers are set out in Art.5-7 DMA.° All
provisions are intended to be self-executing in accordance with the regulatory focus of
the DMA described above. Nevertheless, the provisions vary in their specificity: The
obligations under Art. 5 DMA are directly applicable without any further specification.
The obligations under Art. 6 and 7 DMA, on the other hand, still need to be specified to
some extent, primarily by the gatekeeper itself. If the European Commission finds that
specification by the gatekeeper is not sufficient, it is also able to specify the obligations
itself as part of a ‘regulatory dialogue’ (Art. 8 DMA).1°

The more precisely, however, a conduct obligation is formulated, the more likely it is
that it will require further development in the future. This is because the requirements
and prohibitions set out in the DMA must be as specific as possible in order to avoid
ambiguities that could only be resolved through lengthy administrative or judicial clari-
fication. However, this ‘accuracy’ of the conduct obligations is often likely to prevent
technical changes, which are always to be expected in highly dynamic digital markets,
from being covered by the DMA. In this respect, an adjustment of the DMA’s conduct
obligations on the basis of the delegated act of the European Commission, as provided
for in Art. 12 DMA following a market investigation pursuant to Art. 19 DMA, is likely
and possibly necessary at regular intervals.

Furthermore, it remains to be seen whether the requirements of the DMA will
actually be implemented by gatekeepers without further ado.!! Decisions made by the
European Commission on the basis of the DMA are subject to judicial review as a
general rule; fines or periodic penalty payments are even subject to an unlimited review
of the European Commissions use of discretion. Despite all the intentions of, and
assurances given by, the European Commission, systematic application of the DMA in
the form of self-execution will probably only be possible after a court decision.

Precisely in order to avoid lengthy judicial reviews before the EGC and ECJ due to
legal ambiguities in the text of the Regulation, the European Commission, as the cen-
tral enforcement body, will have to fulfil its role as guarantor of a uniform interpreta-
tion of the catalogues of obligations from the outset. In this context, cooperation with
national authorities and courts is likely to become crucially important (— Ch. 11 mn. 2).
In this respect, it remains to be seen, first and foremost, to what extent the European
Commission will rely on this cooperation. The same applies to the question of the extent
to which infringements can lead to conflict with national law (in Germany in particular

8 Cf. for example Lichtenberg NZKart 2021, 551 (554).

9 Further procedural law conduct obligations are laid down in Art. 14 and 15 DMA, — Ch. 9 mn. 4.

10 Kumkar RDi 2022, 347 (350).

I Andreas Mundt, President of the German Federal Cartel Office, recently pointed out this problem:
<https://mlexmarketinsight.com/news/insight/self-enforcing-dma-provisions-will-trigger-litigation-mun
dt-says> (last accessed: 12.7.2023).
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Chapter 6 Conduct obligations for gatekeepers (Art. 5-7 DMA)

with § 19a GWB!2). Another practical area of development of the DMA is likely to be
how consumers can derive direct benefits from its application.!?

B. Conduct obligations pursuant to Art. 5 DMA

I. Overview

Art. 5(2) Prohibition of the combination of personal data

Art. 5(3) Prohibition of the use of most-favoured nation clauses

Art. 5(4) Obligation to allow communication to end users

Art. 5(5) Obligation to grant end users access to services of business users

Art. 5(6) Prohibition on restricting users’ legal remedies

Art. 5(7) Prohibition on tying

Art. 5(8) Prohibition on requiring registration with other core platforms

Art. 5(9) Obligation to provide advertisers with information on advertising
prices

Art. 5(10) Obligation to provide publishers with information on advertising
prices

II. Prohibition of the combination of personal data (Art. 5(2) DMA)

Art. 5(2) DMA prohibits gatekeepers from combining personal data in four specific
scenarios.!* All four scenarios build on previously known behaviours of major digital
companies:!®

- using personal data for (online) advertising purposes obtained by a gatekeeper
through its services for third parties (a),

- combining personal data obtained in different services of the gatekeeper (or from
third parties) (b),

- using personal data from one service of the gatekeeper to offer another service of the
gatekeeper (c), and

- combining personal data by signing in end users of a core platform service to
another service of the gatekeeper for the purpose of combination (d).

The purpose of these prohibitions is to limit the advantage associated with the central
position held by gatekeepers. This advantage for gatekeepers essentially consists of the
opportunity, arising from their central position, to accumulate and combine data from
different user sources (cf. rec. 36 DMA). Rec. 36 DMA also states that the gatekeeper
should provide end users with a less personalised alternative that must not differ in
quality from the service requiring consent, unless a degradation of quality is due to the
reduction in the data collected (cf. also rec. 37 DMA).

120n the problem of the DMA in relation to § 19a GWB, cf. in particular Westermann ZHR 186
(2022), 325; Griinwald NZKart 2021, 496; Zimmer/Go6hsl ZWeR 2021, 29 (57); Polley/Konrad WuW 2021,
198 (199); Wolf/Briiggemann, ‘Der Digital Markets Act und § 19a GWB’ (D-Kart, 19.7.2022).

13 Podszun EuCML 2022, 1.

14 For a critical discussion of this prohibition, cf. in particular Podszun GRUR-Int 2022, 197.

15 Achleitner NZKart 2022, 359 (362).
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CHAPTER 10
EU PENALTIES, INVESTIGATIVE POWERS
AND LEGAL PROTECTION

Fabian Hiibener/Raphael Reims
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To enforce the DMA, the European Commission is able to impose a wide variety
of penalties and exercise a range of investigative powers that have far-reaching conse-
quences for those subject to them. Consequently, precise knowledge of the relevant
requirements and the options for legal protection is of crucial importance when it comes
to safeguarding their interests.

A. Penalties (Art. 30 et seq. DMA)

The various sanctioning powers of the European Commission include imposing
fines under Art. 30 DMA and imposing periodic penalty payments under Art. 31 DMA.
Moreover, it has further behavioural and also structural remedies at its disposal that are
set down in Art. 18 DMA, such as the option of prohibiting concentrations in the event
of systematic non-compliance with specific DMA standards. While fines are imposed for

80 Fabian Hiibener/Raphael Reims
© NOMOS Verlagsgesellschaft. Alle Rechte vorbehalten.


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3999966
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3999966

https://www.nomos-shop.de/isbn/978-3-7560-0317-4

A. Penalties (Art. 30 et seq. DMA)

past conduct that constitutes an infringement of the DMA, periodic penalty payments
and other remedies serve to ensure future compliance with the DMA and decisions
based on it. Finally, the European Commission can impose interim measures according
to Art. 24 DMA.

The responsibility for enforcing the DMA is concentrated at the level of the Euro-
pean Commission. As follows from Art.38(7) DMA, competition authorities in the
Member States can also initiate investigations into a DMA infringement on their own
initiative. Nevertheless, even in this case only the European Commission is authorised to
impose penalties under the DMA as the sole enforcer (end of Art. 38(7) DMA). In paral-
lel, a Member State competition authority is able to impose a penalty under national
competition law,! for example, in response to abuse of a dominant position within the
meaning of Art. 102 TFEU or the corresponding national provisions (e.g. §$ 18 et seqq.
GWB).2

The European Commission can issue guidelines on any of the aspects of the DMA
Regulation in order to facilitate its effective implementation, but also its enforcement
(Art. 47 DMA). No such guidelines have been issued to date. Nevertheless, the European
Commission can be expected to draw on its own extensive wealth of experience in com-
petition law, particularly with regard to penalising conduct that constitutes a breach of
duty. This is why this section often refers to the decision-making practice under compe-
tition law.

I. Fines (Art. 30 DMA)

According to Art. 30(1) DMA, the European Commission can impose penalties on
substantive DMA infringements and, according to Art.30(3) DMA, formal DMA in-
fringements by imposing fines. Where substantive infringements are committed, the
amount of the fine can be up to 10 % of the gatekeeper’s total worldwide turnover in the
preceding financial year, and in the case of repeated infringements even up to 20 %.}
Where formal infringements are committed, the amount can be up to 1% of the
turnover of the company acting in breach of duty, which is to be calculated in the same
way.

1. Substantive DMA infringements

The imposition of fines under Art. 30(1) DMA first requires a non-compliance deci-
sion directed against a gatekeeper under Art.29 DMA. In this decision, the European
Commission must find that the gatekeeper intentionally or negligently

- does not comply with one or more of the obligations laid down in Art.5, 6 or 7
DMA (Art. 30(1)(a) DMA);

- does not comply with one or more of the measures specified pursuant to Art. 8(2)
DMA to ensure compliance with the obligations of gatekeepers under Art.6 or 7
DMA (Art. 30(1)(b) DMA);

1 On the significance of the ban on double jeopardy ne bis in idem — mn. 21 et seqq.

20On the relationship between Member State competition authorities and the European Commission
under the DMA — Ch. 11 mn. 2 et seqq., cf. also German Monopolies Commission (Monopolkommis-
sion), ‘Biennial Report XXIV, Competition 2022’ (5.7.2022) <www.monopolkommission.de/de/gutachte
n/hauptgutachten/385-xxiv-gesamt.html> (last accessed: 12.7.2023), mn. 503 et seq.; Achleitner NZKart
2022, 359 (364).

3 For details — mn. 13 et seqq.
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THE DMA AS THE SUBJECT MATTER
OF PRIVATE ENFORCEMENT
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A. Private enforcement - a key implementation mechanism
of the DMA (Henner Schlifke/Immo Schuler)

The main objective of the DMA is to make the gatekeeper market fair and contestable
(Art. 1(1) DMA). Claims are already brought before civil courts today regarding fair ac-
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A. Private enforcement — a key implementation mechanism of the DMA

cess or, alternatively, damages, albeit usually based on Art. 102 TFEU or statutory provi-
sions already in place in the respective Member State (for example Art. 1240 of the
French Civil Code, Art. 6:162 of the Dutch Civil Code, or Art. 1902 of the Spanish Civil
Code).! From an international perspective, we can see that an active litigation industry is
turning against the major platform operators.? It is to be expected that private enforce-
ment - ie. the enforcement, by private parties such as companies or even private end
users, of the legal obligations incumbent on gatekeepers as set out in the DMA - will
play a very significant role in the future. Even after a gatekeeper has been designated,
claims prior to a decision by the European Commission would - to a certain extent — be
considered standalone claims. But once the European Commission has issued a decision
based on DMA provisions, individual and collective follow-on claims for access or
damages will be accessible with national courts obliged to cooperate or even bound by
the respective decision.

While there is no explicit reference to private enforcement in the DMA, it is a corner- 2
stone of European law: Where individual rights are also established in European law,
the vigilance of individuals interested in safeguarding their rights - and individual law
enforcement — represents an additional level of effective control.? Further, the DMA pre-
supposes private enforcement in its regulations: Art. 39 DMA stipulates an obligation
for national courts to cooperate with the European Commission showing that private
enforcement in national courts was envisioned. Also, the possibility of collective redress
by consumer associations and the application of Dir. (EU) 2020/1828 on representative
actions for the protection of the collective interests of consumers (RAD), was explicitly
included in Art. 42 DMA.

Some jurisdictions are planning to introduce national law provisions specifically 3
governing private enforcement of the DMA at this point. Germany has introduced
statutory rules governing private enforcement with its 11" GWB amendment, which
are nearly identical to those governing antitrust damages based on the implementation

I Cf. e.g. in Germany based on § 19 GWB a lawsuit involving Idealo versus Google because of alleged
preferential treatment of Google’s own price comparison service, see LTO, ‘Idealo klagt gegen Google’
(15.4.2019) <https://www.lto.de/recht/kanzleien-unternehmen/k/freshfields-bruckhaus-deringer-hausfeld
-idealo-klage-google-preisvergleich/> (last accessed: 12.7.2023). In the area of public enforcement, see also
the warning issued to Deutsche Bahn by the German Federal Cartel Office due to possible obstacles to
competition for digital mobility services: German Federal Cartel Office, ‘Fairer Wettbewerb um digitale
Mobilititsdienstleistungen — Bundeskartellamt mahnt Deutsche Bahn wegen maoglicher Behinderung von
Mobilitatsplattformen ab’ (20.4.2022) <https://www.bundeskartellamt.de/SharedDocs/Meldung/DE/Press
emitteilungen/2022/20_04_2022_Bahn.html> (last accessed: 12.7.2023).

2 See for example the collective actions against Apple in the Netherlands (Peterson, Apple facing new
$5.5 billion App Store antitrust lawsuit in the Netherlands’ (Applelnsider, 29.3.2022) <https://appleinsider
.com/articles/22/03/29/apple-facing-new-55-billion-app-store-antitrust-lawsuit-in-the-netherlands> (last
accessed: 12.7.2023)) or Portugal (Becker, ‘iPhone-Leistungsdrosselung: Neue Klage wirft Apple geplante
Obsoleszenz vor’ (heise online, 1.3.2021) <https://www.heise.de/news/iPhone-Leistungsdrosselung-Neu
e-Klage-wirft-Apple-geplante-Obsoleszenz-vor-5068727.html> (last accessed: 12.7.2023)). In the United
Kingdom, class actions have been brought before the Competition Appeal Tribunal against Apple (case
no. 1403/7/7/21 - Dt Rachael Kent v Apple Inc. and Others), Google (case no. 1408/7/7/21 - Elisabeth
Helen Call v Alphabet Inc. et al.) and Meta (case no. 1433/7/7/22 - Dr Liza Lovdahl Gormsen v Meta
Platforms Inc. et al.).

3 For key information, see ECJ 5.2.1963 — case 26/62, ECLLEU:C:1963:1 - Van Gend & Loos. See
also draft bill amending the Competition Act and other laws, introduced to Parliament by the German
Government on 16.5.2023 (BT-Drs. 20/6824) <https://www.bmwk.de/Redaktion/DE/Pressemitteilunge
n/2023/04/20230405-bundeskabinett-beschliesst-verschaerfung-des-gesetzes-gegen-wettbewerbsbeschr
aenkungen.html> (hereafter: BT-Drs. 20/6824; last accessed: 12.7.2023), p. 21: zweite Sdule neben der
behordlichen Durchsetzung’ (second pillar besides official enforcement).
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